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REMARKS 

The Office Action dated April 28, 2005, has been received and reviewed. 

Claims 1-6, 8-30, 42-49, 75-88, and 98-103 are currently pending and under 
consideration in the above-referenced application. Of these, claims 98-101 and 103 have been 
allowed, claims 9, 20, 78, 80, and 87 recite allowable subject matter but depend from rejected 
base claims, and claims 1-6, 8, 10-19, 21-30, 42-49, 75-77, 79, 81-86, 88, and 102 stand rejected. 

Reconsideration of the above-referenced application is respectfully requested. 

Rejections Under 35 U,S.C. § 103(a) 

Claims 1-6, 8, 10-19, 21-30, 42-49, 75-77, 79, 81-86, 88, and 102 stand rejected under 
35 U.S.C. § 103(a) for reciting subject matter which is assertedly unpatentable over the subject 
matter taught in U.S. Patent 4,440,177 to Anderson et al. (hereinafter "Anderson"), in view of 
teachings from U.S. Patent 5,789,660 to Kofoed et al. (hereinafter "Kofoed") and U.S. 
Patent 6,475,158 to Orr et al. (hereinafter "Orr"). 

The standard for establishing and maintaining a rejection under 35 U.S.C. § 103(a) is set 

forth in M.P.E.P. § 706.02(j), which provides: 

To establish a prima facie case of obviousness, three basic criteria 
must be met. First, there must be some suggestion or motivation, 
either in the references themselves or in the knowledge generally 
available to one of ordinary skill in the art, to modify the reference 
or combine reference teachings. Second, there must be a 
reasonable expectation of success. Finally, the prior art reference 
(or references when combined) must teach or suggest all the claim 
limitations. The teaching or suggestion to make the claimed 
combination and the reasonable expectation of success must both 
be found in the prior art, and not based on applicant's disclosure. 
In re Vaeck, 947 F.2d 488, 20 USPQ2d 1438 (Fed. Cir. 1991). 

It is respectfully submitted that Kofoed does not qualify as prior art to any of the claims 
of the above-referenced application and, therefore, carmot be relied upon in a rejection of any of 
the claims of the above-referenced application. 

This is so because all of the elements recited in the independent claims of the 

above-referenced application are adequately supported by the subject matter disclosed in the 
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pa™. „o„.p,ovis,o„a, applications. ^ a«,o„, these patent, nonptovtstona, appitcatto. we. 
rotJepnontydates,thatpteceae.heE.insda.eofoneot™otetefete.cesuponw..^ 

e Is U S C 5 103(a) tejections a. based. M.P.E.P. § 20,.... SpeoifcaHy. each e.en,e„t 
! ra o .e nL e„dentc.ai™softKeahove.^^^^^^^ 
::fU.S.^Pplica..onse„aln„,0S««,rt.ed....5,l«(wh,cM 

no/i 98 897 and 09/128,918, both filed August 4, 1998. Orr 
anri T 1 S AooUcat ons senal nos. 09/128,89 / ana u^// , . 

and U.b. Appiic Therefore, Orr does not 

i«ued from an application that was not filed until October /4,z 

issued trom an above-referenced application. 

^"*::::e::::::,:ri:::^^^^^^ 

„adeintahov —ed application. Asates„l.ofthatspec,ftcpnont.c,.n,,app^^^^^^ 
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suhiecfs respiration. It appc^s that Kofoed has been relied upon tn the re,ec.,on for teachmg 
rn,pon:t.rdetect,„sasnhstance.nresp.ra..on..hontd.ve,..^^^^ 

the housing in which a respiratoty flow detection contponent ,s tormed. See Office Ac ■ n o 
rr 2005 page 2 The novelty of these teachings is readily appa«nt from fl,e fact that the 

r e : n!~tcUeanyo.herart.hatteachesorsuggestst^^ 

! or n,orer=spirat„ry sensors tntoastngleairway adapter, in viewofthenov* 

^ri ertau^t nKotoed,appl,cantsareclear.yen.it,edtosee.c.aints.hatarehroa^^^ 

rntr chsuhectn,atter,.„c,ud,ngc.ain,s.hatare„oregeneHcthanind^^^^^^^^^ 
:7;;,S2,an 102oftbeahove.referencedappUcation. Assuch,Kofoedcanno.here« 
poninreectinganyoftheclai^softhea— ncedapp,icat.on.S.,co„«.,M.P.B.P. 
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:„ additton, ,t is respectMly suh^ned that ap.™<.>c. ^ „^ 

heen established against any of cMnts ..6. S. .0-.9, 2.-30. 42-49, 75-,7, 79, ^^^^^^^ 

„ teaches a respiratory monitoring systen, that includes a noseptece and separate 
flow carbon dioxide, and oxygen sensors. See col. 5. line 24, to col. 4, hne 24. 
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which may compnse a luminescence ,„enchlng-W» 

I. , ,espec*% subminea ,ha, wHhout '-P^^^ » ' ^„ ^ „„„„ „„. 
,.ca.,«.eo..e.o.e.— ^ 

^«''--'™'^'"TTf"nLe.rec.ea.oasys.e.forw,.hsepa,a. sensors 
has been asserted. The .eachmgs of Anderson ar ^^^^.^^ gas sources. 

tor analysing exhaled resplralory ^^'^Uoring Ixhaled resprratory gases. See aUo. col. 
a„,,hebo,tomotwhichshowsasys.emformon. g^^^^^^^^^^ 

5. Une 24. .0 00,. 6, line 24. Theca.onnre«ysys. nrofOrr h.^ ^^^^^^^ ^^^^^^^ 
these systems is configured P ^^^^^^.p^^ a 

/„ci«aseofobviousness has no. been established. 

. ,,USC U03(a).tesubjec.ma.,er.owWcheachofclaimsl-6.8, 

75-77,79,81-86, 88,andl02 is respectfullyrequested. 

Allowable Subject Matter 

. , • 08 101 and 103 and the indication that claims 9, 20, 78, 80, 85, 
The allowance of claims 98-101 and ,,.„owled.ed None of claims 9, 
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20, 78, 80. 85, and 87 has been amended to independent form, however, as the claims from 
which they depend are also believed to be allowable. 

CONCLUSION 

I, is respectfully submitted to. each of claims 1-6. 8-30. 42-49. 75-88, and 98-103 is 
allowable. An early Nottce of Al.owab,li.y is respectfully solicited, as ,s an indicatton that the 
above-referenced applicatton has been passed for tssuance. If any issues preventing allowance of 
the above-referenced application remain which might be resolved by way of a telephone 
conference, the Office is kindly invited to contact the undersigned attorney. 

Respectfully submitted, 




Brick G. Power 
Registration No. 38,581 
Attorney for Applicants 

TraskBritt, PC 

P.O. Box 2550 

SaU Lake City, Utah 84110-2550 
Telephone: 801-532-1922 



Date: July 28, 2005 
BGP/djp:eg 

Document in ProLaw 
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